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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 

Present: Smti D.Boro, A.J.S 
             Civil Judge, Dhubri 

 
Title Appeal No. 20/2017 
    12th  day of July, 2018 
  

1. Smti Pritikhona Ghosh Sarkar and two others 

All R/O Ward No 15, Dhubri, PS & Dist Dhubri, Assam   

                                                            ………….............Appellants/Plaintiffs  

-Versus- 

     1. Dhananjoy Roy and another 

All R/O Ward No 15, Dhubri, PS & Dist Dhubri, Assam   

                                                 ………................Respondents/Defendants                                                               

1. Smti Bimala Sarkar and 4(Four) others 

All R/O Ward No 15, Dhubri, PS & Dist Dhubri, Assam   

                                                ………….................        Proforma Respondents                                                               

                           

This appeal coming on this day (or having been heard on) 25-06-2018.           

In the presence of: 

Mr. A. Latif ............................  Ld. Advocate for Appellants. 

Mr. B.K. das     ............................     Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being aggrieved 

and dissatisfied with the judgment and decree dated 26/05/2017 passed in 
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connection with T.S. No. 82/2012 by learned Munsiff No.1, Dhubri, whereby 

learned trial court dismissed the suit. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondents and original case record T.S. No. 82/2012 was called for and 

received and the defendants/respondents have appeared and contested the 

appeal.  

3. The appellants/plaintiffs filed this appeal on the following grounds :- 

1) The learned trial court committed gross errors and illegality in 

passing the impugned judgment and decree. 

2) The learned trial court decided the important points against 

the plaintiffs/appellants deviating itself from the evidences on record and 

illegally dismissed the suit of the plaintiffs/appellants. 

3) The learned trial court committed gross errors and illegality in 

appreciating the evidences and materials on records and failed to apply 

judicial mind in passing the impugned judgment and decree and as such 

the same is not tenable in law. 

4) The learned trial court in deciding issue No. 3 has failed to 

appreciate the oral and documentary evidence adduced by the 

plaintiffs/appellants including the official PWs and mis-interpreting the 

provisions of Art. 54 of the limitations Act illegally held that the suit is 

barred by limitations. 

4. I find it necessary to give brief descriptions that the plaintiffs' case. The 

plaintiffs’ suit is for confirmation of possession and for specific performance of 

contract. Dharma Narayan Sarkar was the original owner, possessor and title 

holder of a plot of land measuring 1 katha 10 ¾ Lessa under patta No. 142(N) 

Dag No. 599(O), 875(N) at Bidyapara Pt I within Ward No 15, Dhubri Town. 

After his death, his legal the defendant and proforma defendants had been 

possessing the said land and standing houses on it making amicable partition 

amongst themselves. The schedule A is a part of the land measuring 1K- 10 ¾ 

L. The suit land described in schedule A is land measuring 7 ½ L is the share 

of the defendant and he had been possessing the same till 07/01/2008, the 

date of execution of the agreement of sale in favour of late Hiru Vengsarkar. 

On 07/01/2008 the defendant entered into a registered agreement with late 

Hiru Vengsarkar who was the husband of plaintiff No. 1 and the father of the 
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plaintiff No. 2 and 3 to sell the schedule A land along with houses, apartments, 

trees, latrine, tube well etc. standing on consideration of Rs. 90,000/-(Rupees 

Ninety thousand) only; out of which 10,000/-(Rupees Ten thousand) only was 

paid as an advance at the time of execution of registered deed of agreement 

for sale No. 30/2008. Plaintiff also pleaded that on the day of execution of the 

agreement for sale the defendant delivered the possession of the land and 

houses etc. of schedule A land to the husband of the plaintiff No. 1 and had 

been possessing the said land and houses with his family members till his 

death on 06/05/2011. After the death of Hiru Vengsarkar his legal heirs i.e. 

the plaintiffs have been possessing the land and houses of schedule A land. It 

was agreed that the defendant will execute a sale deed after obtaining 

permission from the appropriate authority as early as possible in favour of late 

Hiru Vengsarkar, predecessor of the plaintiffs receiving the remaining amount 

of consideration of Rs. 80,000/-(Rupees Eighty thousands) only. The rest 

amount was received on 15/12/2008 by the defendant showing the cause of 

his urgent necessity executing a written receipt and there after the permission 

for sale was obtained from the Deputy Commissioner, Dhubri as long back as 

on 21/12/2010.  

5. Plaintiffs also stated that after obtaining permission Late Hiru Vengsarkar 

requested the defendant several times to execute the sale deed but defendant 

did not execute sale deed showing unjustified cause one after another 

although defendant received the remaining amount of consideration of Rs. 

80,000/-(Rupees Eighty thousands) only.  After the death of Hiru Vengsarkar, 

plaintiff No. 1 served pleader’s notice to the defendant twice on 27/05/2011 

and 02/09/2011 respectively requesting him to execute the sale deed in 

accordance with the agreement for sale dated 07/01/2008 but in total violation 

of the terms of agreement the defendant kept himself mum. On 05/02/2012 

plaintiff No. 1 personally requested the defendant to execute the sale deed in 

favour of the plaintiffs but defendant refused to execute any sale deed in 

favour of the plaintiffs. Plaintiffs have been and still are ready and willing to 

perform the agreement on their part. Hence the suit. 

6. The defendant and proforma defendants contested the suit by filling joint 

written statement and also submitted counter-claim. The W/S in brief is that 

there is no proper cause of action for the suit, the suit is bad for non-joinder 

of parties. The defendant and the proforma defendants are the joint pattadars 
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and record holders of the suit land and the land and premises are still in their 

joint patta without being partitioned. The plaintiff is well aware about the fact 

that the suit land is under joint patta of the defendant and proforma 

defendants. So any agreement executed by the defendant only without 

consent of the proforma defendants regarding the suit land is void ab-initio 

and non-effective in the eye of law. The plaintiffs are the tenants of the 

premises of the suit land on rental basis. The defendant neither agreed to 

obtain permission from appropriate authority to sell the suit land nor received 

any consideration of Rs.80,000/-(Rupees Eighty thousands) only from the 

plaintiff acknowledging receipt thereon. The plaintiffs have manufactured the 

suit to avoid the liability to pay the arrear house rent amounting Rs. 25,500/-

(Rupees Twenty five thousand five hundred) only. The plaintiffs are not paying 

any house rent to answering defendant and proforma defendants since 

01/01/2008 in spite of their several times verbal request till date and an 

amount of Rs 25,500/-(Rupees Twenty five thousand five hundred) only is due 

from the plaintiffs as house rent @ Rs 500/-(Five hundred) only per month. 

Hence, they have prefered a counter claim. 

7. The counter-claim of the defendant and proforma defendants in brief is that 

Hiru Veng Sarkar, the predecessor of the plaintiffs got the house and premises 

on rent @ Rs.500/- (Rupees five hundred) only per month from the 

defendants/counter-claimants in 1989. Hiru Veng Sarkar died in 2011 and after 

his death the plaintiffs are staying in the suit land as tenant. Hiru Veng Sarkar 

during his life time paid rent upto the month of December 2007 but since 

neither Hiru Veng Sarkar nor the present plaintiffs paid the rent. An amount of 

Rs. 25,500/-(Rupees Twenty five thousand five hundred) only is due from the 

plaintiffs as house rent. Due to increase of family members, the counter-

claimants require the suit premises for extension of their residential house and 

requested the plaintiffs several times to vacate the rental premises and the 

plaintiffs assure to vacate the premises. But on 01/03/12 when counter-

claimant No.3 Mamoni Roy approached the plaintiffs to vacate the suit 

premises, the plaintiffs denied to vacate the same. Hence, this counter-claim. 

The counter-claimants want eviction of the plaintiffs and realization of arrear 

rent of Rs. 25,500/-(Rupees Twenty five thousand five hundred) only.  
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8. The plaintiff No 1 and 2 filed written objection against the counter claim of the 

defendants with similar pleadings of the plaint. It is pleaded that the counter-

claim is not maintainable in law and facts. They prayed dismissal of the 

counter-claim with costs. 

9. The learned trial court has framed following issues : 

1) Whether there is any cause of action for the suit? 

2) Whether the suit is bad for non-joinder of necessary parties? 

3) Whether the suit is barred by law of limitation?  

4) Whether the defendant had entered into an agreement on 07/01/2008 

with plaintiff No. 1 to sell schedule A land? 

5) Whether the defendant received entire amount of consideration of Rs. 

90,000/-? 

6) Whether the plaintiff is ready and willing to perform his part of 

contract? 

7) Whether the plaintiff is entitled to a decree for specific performance of 

contract? 

8) Whether the counter-claim is maintainable? 

9) Is there any cause of action for the counter-claim? 

10) Whether the plaintiff is a tenant under the counter-claim? 

11) Whether the counter-claimant is entitled to a decree for amount of Rs. 

25,000/- as an arrear of rent from the plaintiffs? 

12) Whether the plaintiff is illegal occupier of the rental house? 

13) Whether the plaintiff is liable to be evicted from the suit premise? 

14) Whether the parties are entitled to relief as prayed for? 

 

10. Points for determination: 

1. Whether the Ld. Trial Court erred in reaching the findings? 

11. Discussions, Reasons and Decision: 

12. Point No.1: 

The Ld. Trial Court framed as many as 14 nos. of issues; of which 7 nos. of 

issues were of the suit and 7 nos. of issues were of the counter-claim. 

The plaintiffs have preferred this appeal against dismissal of their suit. Out of 

the 7 nos. of issues of the suit, issue No.3 and 7 were decided against the 
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plaintiffs. Issue No.3 is whether the suit is barred by limitation and issue No.7 

is the general issue whether the plaintiff is entitled to a decree for specific 

performance of contract.  

13. According to article 54 of the Limitation Act, the period of limitation for a suit 

for specific performance of a contract is three years and the time of limitation 

starts to run from the date fixed for the performance, or, if no such date is 

fixed, when the plaintiff has notice that performance is refused. 

14. Admittedly the sale agreement i.e. Ext.3 was between Late Hiru Veng Sarkar 

(plaintiff’s predecessor) and defendant Dhaneswar Roy (since deceased). It is 

seen that the defendant agreed to sale the suit land along with standing 

house, tube-well, latrine etc. to Late Hiru Veng Sarkar at a consideration of 

Rs.90,000/- (Rupees ninety thousand) only. It is written in Ext.3 that if the 

balance amount is be paid from 07/01/08 to 31/12/08, then Dhaneswar Roy is 

bound to sell the suit land to Late Hiru Veng Sarkar. 

The balance amount of Rs. 80,000/-(Rupees Eighty thousands) only was 

received by the defendant on 15/12/2008 which can be seen from Ext.8. 

15. There was no time mentioned in Ext.3 for execution of sale deed. Hence to 

count limitation period, we are to see on which date the plaintiffs came to 

know that execution of sale deed was refused.  

16. There is a sale permission dtd.21/12/10 as Ext.4 which shows that the DC, 

Dhubri had given sale permission to sale 7 & ½ lessa land of KP No.142 (N), 

Dag No.599(O), 875(N) of Bidyapara Part I, Sheet No.3 & 4 by (1) Bimala 

Sarkar, (2) Dhaneswar Ray Sarkar, (3) Maneswar Ray Sarkar, (4) Mamoni Ray 

Sarkar and (5) Pramila Ray Sarkar to Pritikona Ghosh (Sarkar). It means that 

the defendant and proforma defendants had not denied execution of sale deed 

in favour of the plaintiff No.1 who is the wife of Hiru Veng Sarkar with whom 

the defendant entered into agreement to sale the suit land till 21/12/10 which 

is the date of getting sale permission from DC, Dhubri. Ext.4 shows that the 

buyer is the plaintiff No.1 Pritikona Ghosh which means that the defendant 

and the proforma defendants except proforma defendant No.5 Manjula Ray 

Sarkar were willing to execute sale deed in respect of the suit land in favour of  
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plaintiff No.1 Pritikona Ghosh (Sarkar) even after death of Hiru Veng Sarkar till 

21/12/10. But the defendant had not executed sale deed in favour of plaintiff 

No.1 even after obtaining sale permission dtd.21/12/10. Hence, if we assume 

that on 21/12/10 the defendant refused to execute sale deed after obtaining 

sale permission and if we count the period of limitation from 21/12/10, then 

the time for filing the suit will be 21/12/13. This suit is filed on 28/02/12. I find 

that the suit was filed well within the period of limitation.  

17. I find that the Ld. Trial Court wrongly calculated the period of limitation. 

Findings of Issue No.3 is set aside. The suit is not barred by limitation.  

18. Regarding the findings of other issues, I have seen that no interference is 

required. Hence, finding on all other issues are affirmed.  

19. In view of the above discussions, I find that Ld. Trial Court was erred in 

reaching the findings. 

20. This title appeal is allowed on contest with cost. The judgment and decree 

dated 26/05/2017 passed by Ld. Munsiff No. 1 in TS No. 82/12 is set aside. 

The title suit is decreed. The defendants and proforma defendants are directed 

to execute sale deed in favour of the plaintiffs after obtaining due sale 

permission within 3(three) months from the date of judgment. Prepare decree 

accordingly. 

21. Send back LCR along with a copy of judgment. 

22. Given under my hand and seal of this Court this 12th day of July, 2018. 

 

     Typed by me 

 

  

    D. Boro        D. Boro 

                      Civil Judge, Dhubri         Civil Judge, Dhubri 


